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LEGISLATION IN COLONIES 129 

An Italian Jurist on the Conditional Sentence.— In llProgresso delDiritto 
Criminale for Nov.-Dec, 1914, Baldassarre CocuruUo has an article on Ques- 
tioni sulla condanna condisionale. He asks several questions : 

(1) Whether a conditional sentence can be given to an accused, who only 
appears before the court by counsel? 

This question is answered in the affirmative, upon a construction of the 
CPP, which only limits the court's powers in that regard to those who have 
appeared. It seems to us, however, that this contention must be correct; yet 
the court, that conditional sentence being discretionary, should be very loath 
to grant it to a defendant guilty of contumacia or assensa voluntaria. 

(2) Whether a conditional sentence can be given upon rehabilitation or 
pardon ? 

There was a doubt as to this under the old code, but the new code (Arts. 
423, 426) removes the doubt providing that the concession can be made but 
once whether rehabilitation intervenes or not and that it can not be granted to 
any one, unless there is no condemnation of record against him. 

(3) Whether a conditional sentence must be accompanied by the mini- 
mum penalty? 

Although there have been arguments made in favor of an affirmative an- 
swer, it seems clear that there is no connection between the ideas. The gravity 
of the offense determines one, and the possibility of the delinquent's social 
amelioration the other. Judge Cocurullo writes: "It cannot be doubted that 
the minimum penalty may be inflicted without suspension and, vice versa, that 
a relatively heavy punishment may be given and suspended." J. L. 

Penal Legislation in Colonies.— // Progresso del Diritto Criminale for 
Nov.-Dec., 1914, contains an article, by Alimena, on La ligislasione penale 
delta colonie. Although Alimena uses the word colony to include, Asian, 
Polynesian and African colonies, and although the attention is particularly 
drawn to the semi-civilized countries, its opening paragraphs we will quote at 
length because of their remarkable applicability to legislation in America, a 
new country. 

"In a work of my youth and in a publication of my maturity, I have 
attempted to give a theory of the phenomenon of legislation and tried to show 
that human laws have a juridical, social and natural history. 

"Although, therefore, a law, taken by itself can seem and be the result 
of a single event or of an individual or collective will, still all the laws taken 
in their complex interdevelopment, are the product of a law superior and 
extrinsic to us ; they are the result of necessity. 

"We cannot repeat in this essay all that we have given in detail elsewhere. 
But we can summarize it in saying that we have spoken of legislative statics 
and legislative dynamics. By the former, the legislator photographs the con- 
ditions of the juridical consciousness of a people in a given moment. Through 
the latter, the juridical consciousness of a people strains to work a higher 
type of life and greets ideality. In the former alone, there is no progress, 
only in the latter is there found a law without basis in reality ; and the genius 
of the legislator is shown in the harmonic co-ordination of the two divisions. 

"This clear and tangible purpose appears a fortiori in colonies, where 
two civilizations come into contact. 

"Of course colonization may be destructive and substitutive, but it also 



